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PUBLIC TRANSPORT AUTHORITY AMENDMENT BILL 2008 
Second Reading 

Resumed from 14 May. 

DR S.C. THOMAS (Capel) [3.20 pm]: I welcome members back to the debate on the Public Transport 
Authority Amendment Bill 2008. It is relatively small bill so, hopefully, we will not spend an inordinate amount 
of time debating it, unlike the budget bills. The government is trying to impress upon the people of Western 
Australia that it is tough on crime. By introducing this bill the government is saying, “Look at us; we’re doing 
something about antisocial behaviour.” We know that the Carpenter Labor government is incredibly weak when 
it comes to crime, particularly crimes against people and property. It is nice that the government is trying to 
move in the right direction. The bill is not a major step in the right direction, nor is it a step backwards; rather, it 
is best described as a small stumble in the correct direction. The opposition is generally supportive of the bill. Its 
provisions attempt to toughen the law a little bit. I make the distinction that although the bill is a slap with a wet 
lettuce leaf, it is better than no slap at all.  
There are issues with antisocial behaviour on public transport not only in Western Australia but also across 
Australia. I refer to vandalism in the form of graffiti, vandalism in the form of the direct destruction of property 
and the antisocial behaviour that people are often subjected to when they travel on trains or buses or when they 
wait at train or bus stations. It is relatively common for people to be subjected to antisocial behaviour when they 
are waiting at a train or bus station. The situation is not unique to Western Australia. Unfortunately, antisocial 
elements in all Australian capital cities congregate around nodes, including transport nodes. It might be the case 
that a group of young people with mischief on their mind or people who want to engage in antisocial behaviour 
will travel from the outer suburbs to the centre of the town and back again. In most cases antisocial behaviour 
follows a line of transport. As I said, this situation is not unique to Western Australia. I spent some time studying 
in Brisbane in the mid-1980s. Brisbane has its own train system. The Ipswich line, which went through a suburb 
called Goodna, was quite infamous. In the mid-1980s, when I was much younger, it was well known that people 
who travelled on the Ipswich line through Goodna carried weapons for protection. The police conducted a few 
raids in the mid-1980s and turned up all sorts of weapons, including baseball bats, machetes and hunting knives. 
They did not find any rifles or guns, which is interesting given that at that time Queensland’s gun laws were 
remarkably relaxed. Goodna, which is on the Ipswich line, was an area of infamy in Brisbane. Indeed, it was one 
of two areas of infamy in Brisbane at the time. The other area of infamy was Fortitude Valley. The problems on 
that line have largely been cleaned up. I understand that the problems on the Ipswich line have improved. 
Antisocial behaviour on our trains and buses is not restricted to Western Australia. It is my understanding—I 
stand to be corrected—that although there has been graffiti and antisocial activity on the Mandurah line, the 
majority of antisocial behaviour is occurring on the Midland and Armadale lines. I understand that there are 
fewer incidents of antisocial behaviour on Perth’s buses than there are on Perth’s trains. It is safer for people to 
travel on buses than it is for them to travel on trains when it comes to antisocial behaviour against people and 
property. It is my understanding that the majority of antisocial behaviour occurs in Perth’s south-eastern corner.  

Under this bill a person may be prohibited from travelling on the public transport system. That will not happen 
after the first offence; rather, a person will be prohibited from travelling on the public transport system after he 
has committed a second or subsequent offence. Under the Carpenter government’s legal and justice system, a 
person who engages in antisocial behaviour that is recorded by the transit police, a bus driver or someone in 
authority will receive nothing more than a slight wave as he passes through that system. The consequences are 
effectively nonexistent. That is strike one. If a person travelling on a train is drunk and disorderly, slaps a fellow 
passenger and then carves his name into a seat, those offences would be treated as a first offence. If a person 
commits a second offence within a 12-month period, he could be issued with a prohibition order. That order will 
prevent him from travelling on public transport for up to one month, even though that is the second time on 
which he has been found guilty of an offence. If a person repeats that behaviour and commits a third offence 
within 18-months of the day on which the first offence was committed, he will be given a second prohibition 
order that will not exceed three months. During the consideration in detail stage I will ask how the chief 
executive officer will determine whether a person should be banned for one day, one week, two weeks, three 
weeks or four weeks. A person could be banned for up to three months after he commits a second offence. That 
raises all sorts of ethical questions—not legal ones—about the need for people to access public transport. A 
similar situation occurs with drink-driving laws. If a person is found guilty of drink-driving and his licence is 
suspended—we consider driving to be a privilege, not a right—that person will need to use public transport. The 
bill does not cover taxis, so we might be inflicting on taxi drivers those who have been found guilty of engaging 
in antisocial behaviour. For the most part the group of people that this bill seeks to capture will not use taxis to 
get to and from the areas that they want to frequent to engage in antisocial behaviour. Therefore, I suspect that 
taxi drivers will not have to deal with those sorts of people. I suspect that at some point the chief executive 
officer will be inundated by people whose ability to catch a train or bus to and from work has been removed 
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because they do not have a car to get to and from work and they cannot afford to catch a taxi to and from work. 
We need to be tough on this issue, but I would like the minister to comment on exactly how tough the response 
will be. In issuing a prohibition order, the chief executive officer will write to the guilty party to whom the order 
is to be applied and seek reasons a prohibition order ought not be applied. I suggest that one of the most common 
reasons will be that the person needs to use public transport to go to work. The granting of special licences for a 
person to get to and from work after having been found guilty on a drink-driving charge occurs far too frequently 
in my opinion. In some cases people with up to seven drink-driving offences are still being granted extraordinary 
licences to drive to work. I wonder whether the same principle will apply in this legislation; that is, whether there 
will be some sort of exemption for people going to and from work. How tough will the system be on people who 
need to go to work? 
When a person has been found guilty of a second offence and is banned for a month, the chief executive officer 
writes to that person and asks the person to provide a reason why he should not be banned. If the order is to be in 
a set form, I assume that there will be a nominated start and finish date for the order. Therefore, the chief 
executive officer would write to a person saying that the ban will commence on a certain date unless the person 
can convince the chief executive officer otherwise. I assume there will be a certain gap between the letter and the 
commencement of the suspension. Surely, the chief executive officer will not write to a person saying that that 
person is banned for three weeks unless he or she responds to the correspondence, so that the period of the ban 
expires while the correspondence is taking place. There is an issue about the form in which the prohibition order 
will be presented, so that the start time and finish time of the ban genuinely offers a penalty.  
The next step along the process is when a person has been subject to two or three strikes. I like the term “three 
strikes”, although many people do not. A person may become subject to a prohibition order as a result of the 
second or third strike, but that person decides to jump on the train anyway because he is young and all his mates 
are going into town; that is, the banned person decides that, despite a probation order, particularly after a couple 
of drinks, he is going too. I am told that a range of people may be caught by this legislation as a result of 
exhibiting antisocial behaviour. We classically think of teenagers out on a rampage. As we age, we have this 
automatic anti young person attitude. However, my understanding is that older young people in their 20s are 
more often caught for the more serious antisocial behaviours than the younger age groups. It is more likely that 
20 to 30-year-olds, particularly as part of a group and influenced by alcohol or drugs—we are all familiar with 
the scourge of methamphetamines, and the violent tendencies they tend to bring out—will be caught by this 
legislation than groups of teenagers having a good time. Generally, older people are more aggressive in groups. 
That is certainly the case in Parliament! Consider a person who has been caught for a second offence and has 
been prohibited from using public transport for three weeks, and chooses to ignore the order. He decides, after a 
couple of drinks, that the prohibition order is just a piece of paper, so he tears it up and gets on the bus. Many 
bus drivers work the same route for some time and become familiar with the passengers. The drivers tend to 
recognise the passengers after a while and will know the perpetrators of antisocial behaviour. It is similar to the 
situation in country towns, where local police officers know those who are doing the damage. The same will 
happen in relation to public transport. The drivers will know that a person is not supposed to be on the bus or the 
train, although it would be more difficult on a train. If a person is caught on public transport while under 
suspension, the offence is a little more serious. A new section 64B is to be inserted into the act. Proposed section 
64B(1) reads — 

A person who, without reasonable excuse, contravenes a prohibition order given to the person under 
section 64A(5) commits an offence. 
Penalty: imprisonment for 9 months. 

Note that it does not say “up to 9 months”. One of the questions we will be looking at is exactly what sort of 
prison sentence is likely to be imposed on somebody upon whom a prohibition order has been placed. I stand to 
be corrected by the minister or the Attorney General, but my understanding is that, if this bill were presented 
before the government makes changes to its truth-in-sentencing legislation, the nine months would automatically 
be commuted to six months. If a penalty of nine months is imposed, and remission of three months is 
immediately given, it comes down to a penalty of six months and, of course, under government policy, six 
months is no longer a prison sentence, because the government commuted every sentence under six months. All 
of a sudden, under the old sentencing regime, we discover that the penalty under proposed section 64B for the 
contravention of a prohibition order immediately disappears and becomes something else. The government 
might be able to say that it is legislating for prison time for someone who repeatedly behaves in an antisocial 
manner on public transport, but my understanding is that under the present regime that would not be the case. 
Because of the government policies on one-third remission and penalties under six months, nothing would 
occur—at least, certainly not a prison sentence. I will be intrigued to see exactly how many prison sentences will 
be given under proposed section 64B of the Public Transport Authority Act. 
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The other question we need to ask about the penalty for the contravention of a prohibition order is how much 
latitude or leeway the sentencing judge would have under this legislation. Although the penalty says 
“imprisonment for 9 months”, it does not say “up to 9 months”. Do we assume that, under the Sentencing Act, 
the judge will have the leeway to impose a lesser sentence? I suspect that this will be one of the key issues in this 
legislation. I hope the minister takes this on board at some point and is able to answer my question. How much 
discretion does the judiciary have in the matter of the contravention of a prohibition order? An offender goes 
before a magistrate and is found to have been travelling on public transport after having been banned. The person 
may have decided he had to get to work, and jumped on a bus or train, and so was in contravention of a 
prohibition order. How much leeway do the judiciary and the magistrate have to vary the penalty that he or she 
will impose? The bill provides that the penalty will be imprisonment for nine months. If the Sentencing Act is to 
be used, are we to assume that a magistrate can apply a penalty of anything up to nine months, or some other 
alternative? I am happy to wait for the Minister for Planning and Infrastructure’s response to get an answer to 
that question. This is a key point on the value of the legislation. If the magistrate in question has leeway to vary 
the penalty, generally it cannot be varied upwards, so it will be varied downwards automatically. The magistrate 
must reduce the penalty by only one-third to ensure that an offender does not go to prison. Under the current 
legislation, that would happen automatically. The judiciary is used to working with the current legislation that 
provides that the penalty for committing murder is a term of imprisonment for up to 15 years. The Director of 
Public Prosecutions will have told the offender to expect to receive a sentence of between nine and 15 years. The 
offender might be sentenced to seven-and-a-half years or eight years, and instantly one-third would be taken off 
the sentence. Today’s judges are used to giving one-third off. One-third of an offender’s sentence will probably 
be knocked off at the very start. If that is the case, a sentence of nine months goes down to six months. That is a 
get-out-of-jail-free card. 
If the intent of the legislation is to put in place a significant penalty to stop people from abusing the privilege of 
using public transport, and the penalty disappears, it will create the same situation that exists in much of the 
government’s other legislation; that is, no-one will ever be sent to prison for contravening a prohibition order 
and the penalties applied will probably be a community service order or a fine. Currently, the relevant act 
imposes only a fine. This amendment bill is the first time that the penalty will be toughened up, theoretically, to 
include jail time. We must ask ourselves how genuine this attempt is to toughen up the legislation and how often 
a person will go to jail for breaching a prohibition order. My supposition is that no-one will go to prison for 
committing this type of offence, which will be a shame in some circumstances. We may need to look at imposing 
a significant penalty for offenders who are found guilty of committing a third or fourth serious antisocial 
offence. A person who is found guilty of one of these types of offences, particularly an antisocial offence, will, 
of course, having been found guilty of the offence in a separate court, be given a penalty for that offence. It 
could be argued that the appropriate time for the significant penalty to be applied is in the application of justice 
in the first instance; that is, when the offender is in front of the court on the first charge. That is a reasonable 
supposition. The problem occurs when a person is charged for a second offence. If this government had a tough-
on-crime agenda, we could have faith that offenders would be caught up in the criminal action that occurred in 
the first instance, or that they would be banned from using public transport and would have a significant impost 
imposed on them in the second instance. The problem is that this government does not have a record of being 
tough on crime. It is most likely that the government will consider that there is no disincentive for antisocial 
behaviour in this legislation because a prison sentence will never be applied. 

This legislation will allow the chief executive officer of the Public Transport Authority to issue a prohibition 
order. Prohibition has failed historically and I suspect it will fail again in regard to this bill. I suspect also that 
people, in certain circumstances, will jump on a train or a bus in contravention of a prohibition order. The 
judiciary is very unlikely to send a person to prison for catching a bus. The government must toughen up the 
legislation and remove the discretion of the judiciary. The minister must answer the question of how much 
discretion the judiciary will be given under proposed section 64B of the Public Transport Authority Act and 
whether the judiciary can be forced to be tougher. I suspect that it is a nonsense and that no-one will be sent to 
prison for breaching a prohibition order. Discretion is the key question that must be answered. 

I said that I would deal briefly with the relevant offences because they are significant. The offences that a person 
must either be found guilty of or plead guilty to before a prohibition order can be placed upon that offender are 
written in the bill. They probably do not make a lot of sense as they are written in the legislation. Effectively, 
they include an assault committed on the Public Transport Authority’s property or conveyances. A “relevant 
offence” is an offence that is committed by a person on a bus, train or station and/or against a public officer. The 
offender will be found guilty of assault, common assault, grievous bodily harm, serious assault or just bodily 
harm. Wilful unlawful damage to property obviously includes graffiti and it also includes a person who carves 
his name into property; that is, destructive behaviour that causes damage. I am intrigued by the offence of violent 
and offensive behaviour on a PTA railway to the annoyance of others. This provision comes under the 
Government Railways Act and is still enforced on occasion. This is a separate part of the bill that relates to 
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offensive behaviour. The offender can be removed from a station, bus or train. Effectively, little else can be done 
after that. Currently, under the Government Railways Act, an offender can be removed from a place but no 
significant penalty applies. The second time that an offender is removed for one of the offences I have just 
described and the offender pleads guilty, the offender can be removed from PTA property for a period of time. It 
is an interesting proposal. 

Another relevant offence includes obstructing an authorised person; that is, a person obstructs a transit guard and 
makes his life difficult or fails to comply with a direction given by the transit guard. Failing to comply with a 
direction might include a person who fails to remove himself from the PTA’s property. Currently, when a person 
is ordered off public transport—I have never been ordered off public transport; I am just making an 
assumption—the transit guard has the authority to order the person off. It is difficult for a transit guard to throw a 
person off, but I think the transit guards will have the legal facility to do so. Failing to comply with a directive to 
remove oneself from PTA property is a relevant offence. During the briefing, for which I thank the minister for 
providing her staff, the issue was raised of failing to comply with a directive to get off public transport and 
whether a sit-down offence would be construed as a relevant offence; that is, when someone who is ordered off a 
train or bus refuses to move. That is the classic sit-in situation. I presume that will be considered a relevant 
offence but I would like the minister to confirm that. 

As I have gone through them, those are the key relevant offences and the key areas of the bill. However, the key 
aspect of the bill to me is exactly how tough the penalties will be. Although the bill refers to a term of 
imprisonment for nine months, under the Sentencing Act it will be a term of imprisonment for up to nine months. 
The question then is: will a term of imprisonment for between six and nine months ever be imposed; and what 
impetus is there for the judiciary to impose a penalty of between six and nine months? I can foresee an offender 
being sentenced to nine months’ imprisonment but, happily enough for him and for the government, the sentence 
falls into the less than six months category and the offender never serves any prison time. The key component of 
this bill is whether that will ultimately occur. The whole point of the bill is to toughen up these regulations. I 
agree with that, and the Liberal Party and I will support the bill on the basis that it gives impetus to the 
government to get tough. There is no guarantee that the government will get tough, but we do not want to stand 
in its way and prevent it from happening. The question is: will the government truly get tough on antisocial 
behaviour on public transport? What will the government do to ensure that the penalty of up to nine months’ 
imprisonment does not become an automatic five-month penalty that disappears completely and becomes a 
community service order, a good behaviour bond or any other slap on the wrist that now frequently occurs in the 
justice system? The government might argue that somebody who commits a very serious assault will be 
punished because that person will have been found guilty or will have pleaded guilty to the serious assault and 
will be punished. However, what is the point of bringing in a piece of legislation to the Parliament if the 
government is expecting another piece of legislation to do the hard work? What is the point of expecting the 
Criminal Code to do all the hard work on punishing the individual and this legislation being seen to be tough but 
achieving nothing? 

Another interesting point is whether the punishment for the offence will be applied under the Criminal Code. Let 
us imagine somebody is given a custodial sentence under the Criminal Code—which is a rare occurrence—for 
committing a serious assault. Even the Criminal Code is no guarantee because a lot of people walk away from 
committing serious assaults with no custodial sentence. Will it therefore be possible that the prohibition period 
will be the period immediately following the release of that person from custody? I presume it will be, as there is 
nothing in the bill either to say it is or to prevent it from occurring. I therefore presume that the prohibition 
component of the bill will apply at the end of any custodial sentence. If it is otherwise, people will serve the 
prohibition component in prison. I understand that not a lot of train or bus rides occur in prison, again not having 
been there myself, and prisoners do not tend to go out for train rides very often. Again we will get some 
comment from the minister about whether the prohibition order will occur at the end of the custodial sentence. 

The only other matter I want to bring up about this bill is the referral of juveniles under 18 years of age—who 
should receive a lower penalty than 20-year-olds—to a juvenile justice team as an option in deference to a 
custodial sentence imposed by a court. That might develop some difficulties. It is a good thing that at least the 
Public Transport Authority will be accorded the status of victim so that at any stage the PTA can walk away 
from the juvenile justice system and back to the judicial system for the imposition of a penalty. The question 
again is one of the policy of the PTA, which I guess reflects the policy of the government of the day; that is, 
whether the government of the day is tough or soft on crime. I suspect that if the government of the day is soft on 
crime, the PTA will find that its ability to use the status of victim and have the case go back to the court will be 
curtailed. I would have thought that would depend on the government of the day having either a tough on crime 
or soft on crime policy. At this stage there is no indication generally that this government is particularly tough on 
crime. I would have said that was another risk with this legislation. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 17 June 2008] 

 p3927e-3940a 
Dr Steve Thomas; Ms Alannah MacTiernan; Mr Christian Porter 

 [5] 

That is the bill as such. The bill contains only five clauses but could, if given some impetus, some strengths and 
some steel in its spine, provide a disincentive for antisocial behaviour in the public transport system. It might 
actually tell people that they will be thrown off a conveyance not only for the particular night of the offence but 
also for a period of a month or three months, and that they might go to prison for failure to comply with the 
system. All of those penalties are theoretically possible with this bill. The problem is that nothing in the bill 
guarantees they will happen. With this bill the government could be merely pretending to be tough on crime—it 
has done that before—as opposed to a bill that indicates this government is genuinely tough on crime. My great 
fear of the sentencing process in this legislation is that if the penalty of nine months’ imprisonment is left to the 
judiciary as loose as it is, rather than a sentence of X months or a minimum number of months which would 
make it tough, we will simply see more of the same. We will be back at the same old revolving door that we 
discovered we were at in terms of justice under this Carpenter Labor government. The Gallop and Carpenter 
Labor governments have delivered better access to home-grown marijuana plants; they have delivered a truth-in-
sentencing regime that simply confused people who thought that actual sentences would mean something; they 
have delivered a justice system in which people walk in and out of the courts, and victims in particular are 
largely ignored; and they have delivered a system of justice that has failed the people of Western Australia. The 
people of Western Australia do not feel safer jumping on a bus or a train now than they did a year, five years or 
10 years ago. They do not feel safer walking the streets or sitting in a bus station. Images like those we have seen 
of violent assaults on transit guards at Perth railway station are a graphic reminder to people of the risks they 
take going out for a night’s entertainment. People do not feel safer, because this government will not take up the 
cudgels and be tough on crime; it is against the government’s social policy. This bill therefore is legislation that, 
if the opposition had its way, would be tougher and would be used as a genuine tool or lever against antisocial 
behaviour. If we cannot change the behaviour of certain people who demand to use the public transport system 
or in particular some of the stations as hang-outs, we should simply remove them so that those people who move 
around this great capital city of ours on public transport can do so in a relatively safe and undisturbed manner. I 
dread to think that we will pass legislation that promises so much but which I suspect at the end of the day will 
deliver so little. 

Having said that, the challenge is now with the government: it is up to the government to deliver on what it says 
it can deliver. Believe me, if, as I expect, there will be no sentence for a breach of a prohibition order because 
every sentence will be below six months or no member of the judiciary will use a custodial sentence for people 
found in breach an the order, then all we can do is come back and point out to the people of Western Australia 
that this government has once again talked the talk but could not walk the walk on being tough on crime.  

MS A.J.G. MacTIERNAN (Armadale — Minister for Planning and Infrastructure) [3.59 pm]: I thank the 
member for Capel for his support of the Public Transport Authority Amendment Bill 2008. Having served in 
opposition I understand the need and desire for the opposition member to test the bona fides of the government 
by saying, generally, that the bill is good but it does not go far enough. I have been in that place and I understand 
the reason that the member feels that he needed to do that. However, this is the first state in Australia and, 
indeed, the first government in Australia that has chosen to put this legislation in place. It would have been open 
to many conservative governments to put this measure in place.  

The government recognises the need for there to be a bit more grunt in the system, which is precisely why we are 
bringing this legislation into play. We recognise that there are too many instances in which offenders are 
receiving fines, but those fines might not be paid, although we are taking measures to much more stringently 
take those people back before the courts for non-payment. We believe that it is necessary to have another layer 
of intervention to ensure that for repeat offenders there is a much stronger set of consequences for their 
behaviour. This scheme is that, as the member said, if a person commits a designated offence twice or three 
times within a particular time frame, that person will be subject to a banning order, which is considered to be a 
penalty. If that person breaches that banning order, he or she will be taken before the court.  

The legislation specifically rules out a range of options for the court dealing with the breach of banning orders. 
The member asked a question about confining judicial discretion and, indeed, that is precisely what we have 
done in this bill. We have taken out a range of discretions that a judge otherwise would have under the 
Sentencing Act. This bill deletes the provisions that apply to section 41 and section 39(2)(a) to (c), because we 
are determined that there be a minimum sentence of a community-based order for a breach of a banning order. It 
is our intention to ensure that these provisions will be in force.  

Mr C.C. Porter: They still must be found guilty, though, of breaching the banning order.  

Ms A.J.G. MacTIERNAN: That is right. We are not proposing to punish people who have not been found 
guilty. 

Mr C.C. Porter: But then you say that once they have been found guilty by a presiding judicial officer they 
must, as a mandatory minimum, be given a community-based order.  
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Ms A.J.G. MacTIERNAN: That is right. Once they have been found guilty of a breach of a banning order, there 
is a mandatory minimum sentence of a community-based order. There is no possibility of a fine. We were very 
keen to ensure that, because we wanted it to be very clear that there would be a consequence for their behaviour. 
The penalties will range from the community-based order to the intensive supervision order through to a term of 
imprisonment. Of course, the judge would take into account the nature of the offences that led to the banning 
order. Members would imagine that in determining an appropriate sentence for a breach of the banning order the 
judge would look at the underlying offences. Presumably, he or she would also look at the penalties that were 
received for the underlying offences.  

The member spoke about a person who, on a conviction of his or her second offence, was given a term of 
imprisonment, and he asked whether the banning order would be held back until such time as the person was 
released from prison. The answer is that we might make the judgement that the term of imprisonment was 
adequate, in which case we might not apply a full banning order. We are trying to get into a situation in which 
we address those people who are not taking seriously the penalties that they receive for their offences. It might 
well be one of the things that we will take into account. Certainly, when people are faced with only fines as the 
basic penalty, it would certainly be a strong indication for considering a banning order.  

Obviously, when we give notice, the person who receives a term of imprisonment would be given an opportunity 
to respond to the chief executive officer of the Public Transport Authority about the nature of the penalty he or 
she has received. That is one of the circumstances that the CEO can take into account in determining the 
operation of the banning order. It is about getting some discipline into the system and about getting the people 
who are engaging in this behaviour to come to terms with the fact that there will be some penalties and practical 
consequences for them in their life as a result of their misbehaving on the trains.  

Mr C.C. Porter: Is the determination on whether a banning order is in breach to the criminal or civil standard?  

Ms A.J.G. MacTIERNAN: It is neither. The civil or criminal standard applies at the time of conviction. The 
CEO would not look at a standard of proof. If a person has those convictions, the CEO has the entitlement to 
deal with the situation. It is not a question of the standard of proof.  

Mr C.C. Porter: That is to give a banning order, but what is the situation in determining whether a banning 
order has been breached?  

Ms A.J.G. MacTIERNAN: It is a criminal matter; therefore, it will be to the criminal standard, and that is not 
surprising when looking at a term of imprisonment. The evidence we would bring forward would be the sworn 
evidence of the officers who saw that person; aided and abetted, of course, by our very high standard CCTV 
material, which has high definition and good recognition. We are getting many convictions on the basis of the 
quality of our CCTV footage. We do not see that as an issue.  

We deliberately made the banning order not subject to the province of the court. We wanted to ensure that the 
need to protect the integrity of the public transport system was front and centre before the person making that 
decision. People who offend will be required to go to court and a penalty will be imposed on them. If they get 
two penalty convictions within 12 months and three penalty convictions within three months, then it is in the 
CEO’s court. The CEO will write to the individual concerned. The member asked for detail on how that might 
apply. We anticipate that on the banning order a period in the future would be specified that would take into 
account the need to give the accused, if we can call the individual that, or the convicted, an opportunity to 
respond. Under the legislation that person will have 14 days to respond. Obviously, the CEO would then need to 
consider that response. We expect in the normal situation—it may vary when a prison sentence is involved—that 
the banning notice that will go out specifying the period of the ban will specify something around three weeks 
from the time that the order is to be served. That would give two weeks for the individual to respond and time for 
the CEO to deliberate on the submission that had been made. I am not sure whether that answers the concern the 
member appeared to have about how that would apply practically.  

We are aware that sentences cannot be imposed for fewer than six months, so we have chosen the period of nine 
months to ensure that there is a real prospect of imprisonment. The member says that he does not believe that 
anyone will be imprisoned. I do not share that pessimism. Recently, a jail sentence was imposed on a person 
responsible for graffiti. I think there is a growing disgust within the community for people who commit this sort 
of damage on our public transport system.  

The member raised the possibility of allowing some flexibility in the operation of the sentence within that 
period. It is quite clear that, under the legislation, the chief executive officer would be able to, for example, allow 
special dispensation for the person to go to and from work, although the services that can be utilised might need 
to be specified. It is our experience that, alas, not many of the recidivist offenders on our trains are employed, so 
we do not see that that will be a problem. However, the last thing we want is to take them from their place of 
employment, because the fact that they are workers is a demonstration that they are making some sort of 
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commitment and contribution to the community. We would certainly consider an argument to allow a person 
who did not have any other means of travel to work to be given special dispensation for transport services to and 
from work. However, the offender would be very confined, and it would depend on the circumstances and the 
precursor offences that had taken place. It is an option that is open to the CEO. However, I am sure that the CEO 
would be very concerned about plunging someone into unemployment and increasing his likelihood of antisocial 
behaviour, bearing in mind we are trying to get beyond antisocial behaviour and the sense that there are no 
consequences for offenders’ actions on our public transport system.  

We are trying to get some advice from the State Solicitor’s Office about the operation of the nine-month 
sentence. The drafting instructions were clear. We want to maintain the availability of a prison sentence. That 
nine-month term was selected because it falls outside the minimum sentencing period and will, of course, leave 
open to the court the very real option of a prison sentence. We hope we never have to use it. We hope there will 
never be another person who within the time frames is convicted of these offences. The best scenario is that it is 
never used. Failing that, we want to make sure that when it is used, it has some grunt. We are very serious about 
this matter. We have made a massive investment on behalf of the community in public transport. The community 
has a right to feel safe and that the property that is put there for the benefit of all, including the very villains who 
are undermining this system, is protected. That protection should also be for the people who travel on it, for their 
amenity and for a community asset.  

I believe we will go into consideration in detail so that we can discuss some of these other matters. I think this 
legislation is a breakthrough. We will review its performance and we will monitor very carefully its impact. We 
want it to have an impact and we want some consequences to be attached to the actions of those people who are 
misbehaving on trains and destroying the experience for others on public transport. With that I commend the bill 
to the house.  

Question put and passed.  

Bill read a second time.  

Consideration in Detail 

Clauses 1 to 4 put and passed.  
Clause 5: Sections 64A and 64B inserted —  

Dr S.C. THOMAS: The Minister for Planning and Infrastructure said in her response to the second reading 
debate that the minimum effect of the breach of a prohibition order will be a community-based order. Can the 
minister give us an indication of the government’s impression of the effectiveness of community-based orders, 
particularly in relation to their completion rates? I understand that there is a significant resourcing issue in 
having those community-based orders managed by someone and that many of them are not being effectively 
managed or completed. We want some indication that there will be some push to make this clause effective. 

Ms A.J.G. MacTIERNAN: We started with this exercise because we wanted to impose some more discipline 
into the system. We did not want to go through the charade of just having a piece of legislation and not being 
able to back it up. We are now working with the Office of Crime Prevention and the Department of Corrective 
Services on a community-based order that can be supervised through the Public Transport Authority. We want to 
be able to supervise a body of work that is recognised as a community-based order. 

Mr C.C. Porter: Cleaning up graffiti. 

Ms A.J.G. MacTIERNAN: It could involve cleaning up graffiti or a range of tasks. 

Dr S.C. Thomas: Cleaning up and weeding tracks would potentially be a good one. 

Ms A.J.G. MacTIERNAN: There is a slight problem with the requirements that surround working near live rail. 
Special certifications are required. As I said, we are not going through this process just to have a piece of 
legislation; we want some grunt in the system. That is why we have been working with the PTA and Main Roads 
to get a stronger community-based order system; one that we can have some input into and be assured that work 
is being done. We believe in the redemptive power of hard work.  

Dr S.C. THOMAS: I make the point briefly that plenty of track that is no longer live could use some work. 

No doubt there would be additional resources. I expect this would be a relatively rare event. Does the minister 
have any indication of whether additional resources are required by the PTA to supervise community-based 
orders?  

Ms A.J.G. MacTiernan: No, we do not.  

Mr C.C. PORTER: I find this a fascinating piece of legislation because this is the first foray of the government 
down the track of antisocial behaviour orders, a track that has been well trodden by its cousins in the United 
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Kingdom. On first blush, some elements of the bill are a little clumsy. However, it does seem to be an antisocial 
behaviour order. I refer to proposed section 64A(2)(b) under clause 5 on page 3. It seems that there is a limited 
extent to which this order is retrospective, at least insofar as contributing to the CEO’s ability to give a banning 
order; that is, the fact that one has committed this or that offence within a 12-month period prior to the 
legislation receiving assent. Is that correct?  

Ms A.J.G. MacTiernan: Proposed section 64A(2) states — 
For the purposes of this section, an offence is a relevant offence if it — 

. . .  
(b) is an offence committed on or after the day 12 months before the day on which the . . . 

Amendment Act . . . comes into operation. 

It goes back 12 months. From our point of view, that is perfectly adequate. Our aim is to change behaviour. 
Having a totally retrospective act would not have changed behaviour. We wanted to effectively ensure that it 
applied from the time we announced that this was going to happen. If it was endlessly retrospective, we would 
have picked up a lot of people, but they would not have had any opportunity to change their behaviour from 
knowledge of this piece of legislation.  

Mr C.C. PORTER: I certainly would not be advocating endless retrospectivity. Any retrospectivity concerns 
me. The reality is that by virtue of proposed section 64A(2)(b), it may be the case that an individual has 
committed two offences of the types prescribed within the past 12 months as of the date of assent, and that 
individual may be subject to a banning order. I am seeking clarification that that is the case. People may have 
committed offences—if I can put it loosely—under a regime that was not yet in existence and find themselves 
subject to penalty now.  

Ms A.J.G. MacTIERNAN: We will not impose the banning orders on anyone who did not commit one offence 
subsequent to the issuing of the regulations. The regulations that brought the banning orders into effect came into 
effect in February. In February we wrote to people who had been convicted of any of the prescribed offences 
between 1 June 2007 and February, saying, “You’ve committed one offence. If you commit another offence, you 
face a banning order.” As a matter of policy, the banning orders will not apply to anyone who has not committed 
a second offence since February 2008. We are going back as far as 1 June 2007. One would have been required 
to have committed one offence after these notices were sent out in February 2008. There is an element of 
retrospectivity but only an element because our aim is that this bill does affect behaviour.  

Dr S.C. THOMAS: How many letters did the minister send out? How many people either pleaded guilty or 
were guilty of pertinent offences? 

Ms A.J.G. MacTiernan: Sixty-four.  

Mr C.C. PORTER: I again refer to clause 5 on page 3. Proposed section 64A(3) sets out the offences that could 
potentially trigger a banning order. I do not have a copy of the Criminal Code to hand but section 444 relates to 
criminal damage. Was any consideration given to listing the criminal offence of threats as a potential trigger 
offence? The reason I ask this is that the minister has quite properly included the assault offences 313, 317 and 
318 and then the offence relating to damage under section 444. The government has inserted offences that 
happen with some sad regularity on public transport systems. From my experience in criminal justice, another 
offence that occurs with a high degree of regularity and that regular users and patrons of public transport find 
very difficult to deal with is that of threats. Was any consideration given to including the offence of threats in 
that list of possible trigger offences?  

Ms A.J.G. MacTIERNAN: We looked broadly at the sorts of offences. The member should consider proposed 
section 64A(3)(c), which reads — 

an offence under the Government Railways Act 1904 section 43(5) committed on or in a conveyance or 
facility and involving behaving in a violent or offensive manner to the annoyance of others; 

That will capture the problem of the offensive behaviour more directly than will the provision in the Criminal 
Code.  

Dr S.C. THOMAS: Is it possible for there to be a review after a certain period to assess whether that will pick 
up threats? A review might reveal that an amendment is required. I agree with the member for Murdoch that 
more often than not the threat of violence is much more commonly used than violence itself. People need to feel 
free from the threat of violence as much as they need to feel free from the act of violence. The issue that we face 
is that people’s perception of Perth being a violent place is often more related to the threat of violence than it is 
to violence that they have experienced. In many circumstances people are less likely to be victims of violence 
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than they have been historically. However, they feel that the threat of violence is more constant. A review of the 
system that included threats would be a reasonable outcome.  

Ms A.J.G. MacTIERNAN: We have tried to establish a practical system. We looked at the charges being laid. 
Quite obviously, we want to lay charges in situations in which we have a good chance of getting a conviction. 
Our experience is that we will have a much better chance of getting a conviction for that sort of behaviour under 
the Government Railways Act than we will under the Criminal Code. A threat that is not accompanied with 
violent or offensive behaviour will be harder to prove. We will constantly monitor not only this legislation, but 
also the behaviour on our trains. We looked at the offences that are being committed time and again, and those 
are the offences that we have targeted. 

Mr C.C. PORTER: With respect to the 64 letters that were sent out, were those letters sent to people who had 
committed one of the offences that we have spoken about within a 12-month period that is backdated from 
today?  

Ms A.J.G. MacTiernan: Originally, 44 letters were sent to those who had committed that offence between 
February and July. Subsequently, another 20 letters were issued. 

Mr C.C. PORTER: So that 64 individuals have been identified as having committed one or either of those 
offences between February and now.  

Ms A.J.G. MacTiernan: They have been convicted of one of those offences.  

Mr C.C. PORTER: It seems that the government has undertaken a statistical analysis to determine how many 
people will fall into the category that will trigger the chief executive officer’s ability to impose a banning order. 
Proposed section 64A(5) refers to the requirements that someone must meet before he can be subjected to a 
banning order. Has the government undertaken an analysis over the past 12 months to determine how many 
people have been convicted of two relevant offences within the 12-month period?  

Ms A.J.G. MacTIERNAN: We did not do that in the past 12 months. We noted a pattern of recidivist behaviour 
when we undertook an analysis in 2005-06 to build a case and to understand what was going on with the system. 
We determined that about 200 people had engaged in recidivist behaviour over a couple of years. Roughly 
speaking, during the two-year period that we looked at, a couple of hundred people were identified as recidivists.  

Mr C.C. PORTER: Is it possible to receive a copy of that research?  

Ms A.J.G. MacTiernan: I will consider that. I will see what information we have got.  

Dr S.C. THOMAS: In her second reading response the minister referred to the ability for court sentences to 
mitigate the need for a prohibition order. If a person pleads guilty to or is found guilty of an offence, he or she 
will incur a penalty. There is some concern that the CEO will view those penalties as sufficient and that that will 
mitigate the need for a prohibition order. The public’s perception is that the CEO will automatically impose a 
prohibition order when a person is found guilty of committing a second specified offence. The minister is saying 
that that may or may not be the case depending on the penalty that is applied by the magistrate under the 
Criminal Code or the Government Railways Act. The minister said that the chief executive officer may decide 
not to impose a prohibition order if he considers that the penalty handed down by the court is sufficient. If that is 
the case, that seriously undermines the toughness of legislation.  
Ms A.J.G. MacTIERNAN: I disagree with the member for Capel. As I have said, the problem is that not a lot of 
people receive prison sentences. The provisions of the bill and the rules of natural justice specify that the CEO is 
required to listen to the case that is put by the party. Clause 4 requires the chief executive officer to entertain 
arguments that might be made. One argument that might be made is that a harsh penalty has already been 
applied. We would be pleased if very harsh penalties were applied. That provision does not mean to say that 
there will not be a banning order and it does not mean to say that a banning order cannot be imposed after a 
person has completed his or her prison sentence. There is nothing in the bill to prevent the CEO from waiting 
until a prison sentence is completed before imposing a banning order. The bill provides the opportunity for a 
person to make a submission. A submission can be made on a wide range of matters as to why a banning order 
should not be imposed. When a penalty is being imposed, the rules of natural justice require that a person has the 
right to be heard. I am merely saying that that is one of the things that could be put. Our concern is that in many 
instances the penalties that have been handed down have not been sufficiently strong enough to exact discipline 
or impose a deterrent. That is the issue that we want to address. We are certainly not saying that the CEO will 
not impose a banning order. As the legislation and the rules of natural justice specify, he must listen to the case 
that is put before him before imposing a penalty.  
Dr S.C. THOMAS: That is what I thought. This relates to an interesting part of the law. The CEO of the PTA 
will make an assessment as to whether a magistrate or a judge has handed down an adequate penalty. This is 
groundbreaking legislation because a CEO will decide—if we take the minister at her word—that person A has 
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received a significant penalty and that he should not impose a prohibition order, or that person A has received an 
inefficient penalty for the offence for which he has been found guilty and that he should impose a prohibition 
order. A public servant—I am not aware of any other circumstance in which this occurs—will be able to judge 
whether a magistrate or a judge has applied a sufficient penalty. He will base his decision on whether to apply an 
additional penalty on the actions of a magistrate or a judge. I would be the first person to acknowledge in 
Parliament that many of our sentences are manifestly unsound and too short. This is an astounding piece of 
legislation that effectively makes the chief executive officer of the Public Transport Authority the judge of the 
judge. Because there is leeway to decide whether a penalty is sufficient or insufficient, the CEO will decide 
whether an adequate penalty has been imposed, and will impose a further penalty or not, depending upon that 
judgement. That is an astounding precedent to set. We are calling for things to be toughened up. My personal 
preference is to probably reduce the discretion of both the magistrate and the CEO on the relaxation of those 
penalties. This is an interesting piece of legislation in which the severity of a penalty applied by a magistrate for 
a criminal act will impact on whether an additional penalty is applied by the CEO of the Public Transport 
Authority. That is a very unusual and interesting outcome. 
Ms A.J.G. MacTIERNAN: We have given this power to impose banning orders to the CEO of the PTA because 
it was our judgement—I think most people in the community would understand this judgement—that he or she 
would be very focused on the need to protect public transport patrons and public transport property. We thought 
it was very appropriate that this be placed under the control of the CEO of the PTA. It is not the only case of 
such an arrangement. The Commissioner of Police, for example, can issue banning orders under the Casino 
Control Act and the chief executive officer of the Alcohol and Drug Authority has the power to issue banning 
orders under the Alcohol and Drug Authority Regulations. This is not the first time this has been done, but it is a 
principle that anyone imposing a penalty must give people an opportunity to be heard. This legislation quite 
clearly states that. The offender can make a submission, and we are not limiting the things that can be put 
forward for consideration. Members can be sure that the whole purpose of this legislation is to provide an added 
layer of penalty and deterrent for the system. We would hardly be setting up a situation in which banning orders 
would not be effective. That can be seen from the speed with which the government acted—the fact that we sent 
letters on the day that the banning order regulations came in. We do not want to impose orders; our preference is 
not to be in a position of having to impose orders, because we hope we may be able to achieve a reduction in the 
number of people engaging in recidivist behaviour. However, if that does not happen, we will be there, and the 
CEO will be very mindful of the need to protect the interests of public transport patrons and the taxpayers’ 
property. However, we are required to ensure that people have an opportunity to respond. 
Mr C.C. PORTER: I refer to proposed section 64B(4) and (5) on page 4 of the bill. Both these proposed 
subsections in effect require a notice to be given to the person who is the subject of a prohibition order—the first 
notice, to be sent within 14 days, is the show-cause notice, and then there is the actual prohibition order. What 
has been put in place to ensure the delivery of the notices? How is that to be effected? 

Ms A.J.G. MacTIERNAN: We have examples of both those documents that I am quite happy to table if it 
would be of assistance. We are very committed to this, and the PTA has produced both the show-cause notice 
and the actual banning notice. It is our intention to deliver these in person. I table the documents. 

[See paper 3977.] 

Mr C.C. PORTER: That was very much the point of my question. If these offences are subject to the criminal 
standard, it would be necessary to prove beyond reasonable doubt that the subject received a show-cause notice 
and the actual prohibition order. Using the figure that the minister gave us of 200 recidivists within a 12 or 18-
month period, on 400 occasions, possibly within a calendar year, staff will have to serve documents. 

Ms A.J.G. MacTiernan: How do you calculate the 400? 

Mr C.C. PORTER: Let us just say, using the figure of 200 people that the minister identified as recidivists, that 
each of them will have to be delivered a show-cause notice—that is, 200 show-cause notices—and later in the 
year, if they become subject to prohibition orders, they will all have to receive the actual orders. It may not be 
that all 200 of them receive prohibition orders; some of them may have valid reasons for not receiving 
prohibition orders. However, several hundred notices a year will need to be personally delivered by the Public 
Transport Authority. I am interested to know what kind of thought has been given to the resource implications 
that that gives rise to. Who in the Public Transport Authority will be tasked with sending these notices? Will 
there be specified full-time equivalents, and what thought has been given to how the service might be effected? I 
ask this question because my experience in criminal justice has been that process serving is one of the most 
difficult things to achieve. It all sounds very easy, but some of the people committing these offences will be hard 
to track down. Serving of warrants and other processes is one of the things that police find incredibly difficult. I 
am interested to know what thought has been given to who in the PTA will be delivering these notices. Will 
separate process servers be employed by the PTA? Will the work be contracted out? What is happening here? 
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Ms A.J.G. MacTIERNAN: The show-cause notice will be handed out at the court. PTA people will obviously 
be attending the court, either as prosecutors or to give evidence. As soon as the conviction is recorded, a show-
cause notice will be delivered at the court. 

Mr C.C. Porter: Will that be by the prosecutor, the court staff or the PTA staff? 

Ms A.J.G. MacTIERNAN: It will be done by PTA staff and, in most cases, PTA officers will be prosecuting. 
They will be prepared to hand out the notices. We will be looking to have special transit officers detailed to 
deliver the subsequent prohibition notices. As I said, for the year to date, there have been only 64 first-time 
offenders. Therefore, it does not appear that we will have anything in the order of 200 first-time offenders each 
year. 

Mr C.C. PORTER: How are the prohibition orders getting out to — 

Ms A.J.G. MacTiernan: As I said, certain transit officers will be tasked with that duty. 

Mr C.C. PORTER: Will they serve people at their home address or their last known address? 

Ms A.J.G. MacTiernan: Yes. 

Dr S.C. THOMAS: We were trying to get from the minister some advice from the State Solicitor’s Office. Now 
might be a good opportunity for the minister to respond. 

Ms A.J.G. MacTIERNAN: As I understand it, the truth in sentencing legislation will not apply to the act. 
Therefore, the one-third discount will not apply and hence there is no problem. The truth in sentencing 
legislation will not undermine this legislation because it is — 

Mr C.C. Porter: A new offence? 

Ms A.J.G. MacTIERNAN: That is right. It is not subject to the discounting. 

Mr C.C. PORTER: As I understand it, proposed section 64A(6) relates to issuing a prohibition order at the 
discretion of the chief executive officer of the Public Transport Authority when two offences have occurred 
within a 12-month period or three offences have occurred within an 18-month period. If a prohibition order is 
issued and served properly by the CEO and the offender breaches that order, and the breach also constitutes a 
trigger offence, if I can use that term — 

Ms A.J.G. MacTiernan: I don’t think the breach is a trigger offence. 

Mr C.C. PORTER: If the prohibition order prohibited an offender from travelling on a train or a bus and the 
offender got on a bus and graffitied it, so that the same circumstances that constitute the breach of the prohibition 
order also constituted a new offence—a new trigger offence—would that offence become the second offence for 
the possible issuing of a new prohibition order or would the slate be wiped clean and would that be considered to 
be the first offence as it would pertain to a potential new prohibition order? 

Ms A.J.G. MacTIERNAN: I understand that if that person was convicted of the graffiti offence, it would be 
deemed to be the person’s third offence within the 18-month period and the offender would be liable to be 
banned from travelling on public transport for up to three months. Two things would apply. Firstly, the offender 
would be charged with breaching the banning order and would be subject to the penalties in this bill; and, 
secondly, the offender would be convicted of the graffiti offence, which would also give rise to a further banning 
offence. Therefore, the offender would be liable, in addition to the penalty for breaching the banning order, to a 
three-month banning order. 

Mr C.C. PORTER: That is what I understand the position to be between the second and third strikes. I will put 
it another way. If someone committed three offences within an 18-month period and received a prohibition order 
and breached it in circumstances that also constitute an offence, is the offender liable for a fresh, new three-strike 
prohibition order, or is the slate wiped clean? The reason I ask is that I am interested to know for myself and for 
the benefit of people who might deal with this legislation in court. Very interesting scenarios have arisen with 
regard to the three-strikes provisions of section 401 of the Criminal Code pertaining to aggravated burglaries. If I 
can put it coarsely, when do we start counting? An offender might perpetually be on his third strike. Did any 
thought at the drafting level go into the parliamentary intent of the circumstance whereby an offender who has 
committed three offences and has been issued with a prohibition order but breaches the order by committing a 
relevant offence is then liable to the provisions of a prohibition order? 

Ms A.J.G. MacTIERNAN: The member has confused the situation by the scenario whereby the breach of the 
banning order coincides with — 

Mr C.C. Porter interjected. 
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Ms A.J.G. MacTIERNAN: It is not a relevant offence. We can put that to one side and try to work out a 
scenario that makes it clearer. Within a 12-month period, a person might commit two offences and be issued 
with a one-month banning order that he does not breach. Let us just assume that the offender does not breach the 
banning order because the member’s scenario complicates it. If, two months later, which is still within the 18-
month banning period, the offender committed another offence, he would be liable for the three-month ban in 
addition to the earlier one-month ban, otherwise it would never get to the point at which an offender had 
received three convictions within 18 months. The imposition of the penalty for the first and second offences does 
not wipe the slate clean. I am trying to work out a scenario of how likely this would be. If the offender had 
committed two offences and received an additional strike, which would impose an 18-month prohibition order, 
and the offender was issued with a three-month banning period and the offender had served the three-month 
penalty but then committed another offence within the 18-month period, it would have to start as a — 

Mr C.C. Porter: Does the offender become liable again for a three-month and an 18-month prohibition order? 

Ms A.J.G. MacTIERNAN: Upon the conviction for each offence, the CEO would look at how many offences 
the offender had committed in the past 12 or 18 months. Each new offence can bring with it either a one or three-
month ban, depending on what the offender had done in the previous 12 or 18 months. 

Mr C.C. Porter: Effectively, you can double-count, if I can put it that way? 

Ms A.J.G. MacTIERNAN: That is right. That would have to be done to get to the three offences because a 
person will always have committed two offences within 12 months to have committed three offences within 18 
months. 

Mr C.C. Porter: It might be read differently by the courts with a prohibition based on three and another 
prohibition based on three shortly after that when recounting the final two. 

Ms A.J.G. MacTIERNAN: That is not how we would want the legislation to be read. 

Mr C.C. Porter: That is why I asked. 

Ms A.J.G. MacTIERNAN: The logic of the penalty is to stop recidivism and to change the offender’s 
behaviour. If a person continued to offend so soon after having a banning order imposed on him and being taken 
to court, of course we would want the heavier penalty to apply. The logic of what we are trying to do with these 
penalties is that after each conviction, we need to look at what the person did in the 12 or 18 months prior to the 
date of the offence, not the date of the conviction. 
Mr C.C. PORTER: I accept that; I just wanted it stated in Hansard for guidance. 

If two trigger offences occur within 12 months, an offender may be subject to a prohibition order that must not 
exceed one month. If three trigger offences are committed within 18 months, an offender may become, at the 
discretion of the CEO, subject to a prohibition order that will not exceed three months. Why has the government 
gone to so much trouble for such short banning periods? 

Ms A.J.G. MacTIERNAN: This legislation to ban people from public transport is a first. No other government 
in Australia has done this. We obviously needed to build a coalition of support for this legislation. I guess many 
members of our target audience—if I can call them that—according to our research have neither a motor vehicle 
nor a driver’s licence; hence, their lack of fear about the Fines Enforcement Registry. They are people who by 
nature are heavily reliant on public transport. In fact, we believe the penalties have some substance because these 
people do rely on public transport; otherwise the normal penalties that would apply to people with a driver’s 
licence or vehicle registration might have kicked in. We are starting off with these penalties and we will review 
their effectiveness. We included the three strikes for offences committed within 18 months and I suppose we 
could have gone with just that, which would have looked a bit more sizeable, because the period of the order is 
three months. However, we wanted to impose a short, sharp punishment early on for two offences. For repeat 
offenders there is a gradation of offences, with a milder penalty after the second offence and a stronger one after 
the third offence. There is no magic and no science to the particular periods, as there is none in any sentencing 
legislation. However, it seemed to us appropriate, particularly as this is the first try of such legislation in 
Australia. 

Mr C.C. PORTER: Just on the point of this being the first try of legislation like this in Western Australia, this 
is the first foray in the United Kingdom into legislation that has what are termed antisocial behaviour orders. Has 
the minister given any consideration to mimicking those types of prohibition orders; for instance, for chief 
executive officers of local councils to apply them? 

Ms A.J.G. MacTiernan: No. I am the Minister for Planning and Infrastructure, not the Minister for Local 
Government. 

Mr C.C. PORTER: Is the minister not aware of any plan on the part of the government to go down that track? 
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Ms A.J.G. MacTiernan: No. We are looking at this legislation for this purpose and this purpose alone. 

Clause put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 

MS A.J.G. MacTIERNAN (Armadale — Minister for Planning and Infrastructure) [5.02 pm]: I move — 

That the bill be now read a third time. 

DR S.C. THOMAS (Capel) [5.03 pm]: I will speak briefly, but not as long as it takes paint to dry! The proof of 
this bill will probably be in its operation in the first 12 months. I look forward to seeing it in operation and to 
seeing how effective it truly will be. As I said at the second reading stage, when this bill is enacted it may or may 
not provide an additional incentive to deter antisocial behaviour, which will depend on the force with which it is 
applied. I guess that will depend largely on the discretion of the chief executive officer of the Public Transport 
Authority. As we have heard, the CEO of the PTA will effectively make an assessment to some degree of the 
effectiveness of sentences imposed by a magistrate or judge and will move on from there. It is very interesting 
legislation. It is the first step that the government has made to address antisocial behaviour in a serious way, 
apart from a couple of other events that it has addressed. In particular, I am intrigued to see how frequently the 
bill will be used. I look forward to assessing how many prohibition orders will have been made and how many 
people will have been given a custodial sentence by the judiciary under this bill in the next few years. I suspect it 
will have been a small number or that nobody will have been given a custodial sentence. However, the proof of 
this bill will be in its implementation in the next couple of years. At this stage we will sit back and watch it being 
implemented, and we will hold the government to account if nothing occurs and the government remains soft on 
crime. 
MS A.J.G. MacTIERNAN (Armadale — Minister for Planning and Infrastructure) [5.05 pm] — in reply: I 
thank members for their support for the bill. Of course the proof of the legislation will be in its implementation. I 
make it clear—as I can foresee the member drifting into the view that the chief executive officer of the Public 
Transport Authority might not be prepared to apply this legislation—that the general policy position is the 
expectation that a banning order will be imposed when the triggers occur, and the onus will be very much on a 
convicted person to show cause why the order should not be imposed. The suggestion that the CEO will 
somehow or other review a custodial sentence is an improper characterisation of what will occur. The banning 
order system will operate on the general presumption that someone who has done the crime will do the time. 
However, as I said, there needs to be a requirement for the right to be heard, imposed by the laws of natural 
justice, so that matters can be brought before the CEO. As I said, our general philosophy is that people who do 
the crime will do the time. 
I must say that the government also will be keeping a very close eye on the statistics. We in fact do not want to 
impose any banning order. Our very strong preference is for a reduction in recidivist behaviour, which is why we 
are going beyond the requirements of the legislation. After a single offence we will write to convicted people 
advising and warning them of what might happen if they commit another offence. Our whole aim is to change 
behaviour and not to impose a penalty. If we are unsuccessful in changing the behaviour by warning in the first 
instance, it is our very clear intention to get tough. As I pointed out before, the reason for the power to impose 
the banning order resting with the CEO of the PTA is that we know the person who occupies that position will be 
very well aware of the consequences of antisocial behaviour on the rest of the customers and patrons of the 
Public Transport Authority. The CEO will therefore be very conscious of the cost that antisocial behaviour 
imposes on the Public Transport Authority and the way in which having to deal with those costs limits the 
amount of public transport that we can provide. I therefore believe that giving this legislation to the Public 
Transport Authority to administer is a clear indication that we are serious about it, that we want it applied and 
that we want there to be a proper focus on the impact on public transport. The fact that we have removed the 
court’s capacity to utilise a fine as an option should a banning order be breached is an indication that we want the 
provision of this legislation to be a real consequence of that breach. Finally, the fact that the PTA is working 
with the Office of Crime Prevention and the justice ministry to develop the PTA’s own community-based orders 
is another indication that we are very serious about this bill. We want people to wake up and understand that if 
they use our public transport system, they must behave decently towards the facility that has been provided for 
them by taxpayers. 
I again thank members for their support. As I said, having served in opposition myself, I understand the need to 
be fairly oblique in one’s compliment of the government, and we welcome the opposition’s continued 
monitoring of the legislation. 
Question put and passed. 
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Bill read a third time and transmitted to the Council.  
 


